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INTRODUCTION

The continuing process of democratization in Eastern Europe is the focus
of great attention by the world community. The general orientation of these
countries is toward political reforms leading to a Western European type of
State in terms of both social and economic structures, which is gradually
shifting world attention from the political to the economic side of their
reforms. Guarantees of democracy, economic development, and rapid
improvement in the standard of living have become the most important
factors in defining the expected level of their political and social stability.
After a long period of communist rule, these countries are eager to get closer
to Western standards as soon as possible. Their ultimate goal is to join the
European Union and thus to receive wider access to the political, market, and
investment opportunities enjoyed by the members of this organization. In
order to reach the European Union's standards, the Eastern European
countries have a long way to go in developing all spheres of life. This
impetus for improvement sets up grounds for tough new competition among
them for attracting more attention on the part of the "rich West." The level
of this attention is probably best reflected in the amount of foreign
investment in these countries.
From the very beginning of the reform processes, some of these countries
became favorites of foreign investors. Hungary, Poland, and Czechoslovakia
(now the Czech and Slovak republics) have been and apparently will continue
to be the leading team of countries, attracting a combined total of about $15
billion in foreign investment by October 1994. Others, like Albania,
Bulgaria, Romania, and most of the republics of the former Soviet Union, are
and will continue to be for the foreseeable future in the background of the
economic interest of prospective investors.
The main focus of this article is whether the Bulgarian Law on Economic
Activity of Foreign Persons and on Protection of Foreign Investment
(Bulgarian Investment Law or. BIL)1 and related provisions in other
Bulgarian laws create a regime impeding the flow of foreign investment into
the country. As of September 1994, the amount of foreign capital invested
in Bulgaria was $540 million.2 In comparison to $6.1 billion invested in
Hungary, $4.2 billion in Poland, and $3.8 billion in the Czech Republic, the
investments in Bulgaria are far less than satisfactory.' This article takes a

1. BULGARIAN LAW ON ECONOMIC ACTIVITY OF FOREIGN PERSONS AND THE PROTECTION OF FOREIGN INVESTMENT OF 1/92, available in LEXIS, World Library, LAW File

[hereinafter BIL].
2. See Elisaveta Konstantinova, British Businessmen Urge Bulgaria to Improve Banking,
Reuters Ltd., Sept. 29, 1994, available in LEXIS, World Library, Txtnws File.
3. Id.
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comparative approach in searching for an answer to that question by trying
to identify whether the Bulgarian investment regime's differences from those
of Hungary, Poland, and the Czech Republic can be blamed for fewer foreign
investors in Bulgaria. Although this study will indicate differences between
the foreign investment regimes of Bulgaria and the other Eastern European
countries, it will prove that the BIL and the investment environment of
Bulgaria are as close to internationally recognized standards for foreign
investment regulations as are those of the other three nations.
This article occasionally compares provisions of investment regimes of
different countries solely to emphasize important points or to show examples
of sharp differences. Instead of using direct comparisons between foreign
investment regulations of different countries, this article looks at them with
respect to the World Bank Guidelines for Treatment of Foreign Investment
(Guidelines).4
The Guidelines were prepared at the request of the world community by
a World Bank Group Committee. The World Bank Group includes the
World Bank, the International Monetary Fund, the International Finance
Corporation, and the Multilateral Investment Guarantee Agency.5 The goal
pursued by the Committee which prepared the Guidelines was to propose a
set of non-legally binding approaches which would represent the generally
acceptable international standards for treatment of private foreign investment.
It also intended to assist the development of domestic legal rules on foreign
investment by suggesting to drafters certain provisions which national laws
might usefully address. The Guidelines and their accompanying report were
submitted to the Development Committee of the Board of Governors of the
International Monetary Fund and the World Bank at its September 1992
meeting. At that time the Development Committee stated that the guidelines
"[s]hould be of great relevance to the continuous efforts in our member
countries
to improve investment climates and facilitate greater investment
'6
flows.

A secondary goal of this article is to introduce readers to important
aspects of the BIL. The BIL,unlike the foreign investment laws of Hungary,
Poland, and the Czech Republic, is relatively unknown to the foreign public.
For this reason, most sections of the article are heavily focused on the BIL.
The BIL was adopted by the Bulgarian National Assembly on January

4. See generally IBRAHIM F.I. SHIHATA, LEGAL TREATMENT OF FOREIGN INVESTMENT:
"THE WORLD BANK GUIDELINES" (1993).

5. Seymour J. Rubin, Introductory Note to World Bank: Report to the Development

Committee and Guidelines on the Treatment of Foreign Direct Investment, 31 I.L.M. 1363;
2 World Bank Group, Legal Framework for the Treatment of Foreign Investment 11 (1992),
reprintedin 31 I.L.M. 1366 [hereinafter The Guidelines].
6. The Guidelines, supra note 5, at 1366.
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16, 1992. The BIL is a self executing law since no additional regulations
were adopted by the Council of Ministers on how the law was to be
implemented. It clearly defines who qualifies as a foreign person, what kinds
of economic activities require permits by foreign persons, and what kinds of
special benefits and protection can be enjoyed by foreign investors. Some
foreign legal experts describe the law as "creating one of the better legal
structures" for foreign investment in Eastern Europe.7
Although this article keeps its focus on the foreign investment laws of
the four above mentioned countries, it is not limited only to investment laws.
Provisions contained in other domestic laws of these countries and related to
their foreign investment regulations are also addressed.
The general structure of this article follows the titles of the Guidelines'
sections. An exception is made to the Guidelines' first section on Scope,
which concerns the Guidelines themselves and which is substituted with the
introduction of this article. Chapters II through V, representing the main
body of this article, start with an introduction to the provisions of the
relevant sections of the Guidelines. This main body is followed by a brief
description of the opportunities for foreign ownership of land in the four
Eastern European countries. Finally, attention is paid to the probable causes
of why a larger flow of foreign capital into Bulgaria is being impeded.
It should be noted that this article does not pay special attention to the
issue of income taxes and tax holidays available to foreign persons. This is
not done because taxation is considered a less important component of the
overall investment climate. Instead, it is done in recognition of the fact that
tax incentives to foreign parties may put locals at a disadvantage and that a
fair and stable tax rate is generally more appreciated by investors than tax
holidays and fluctuating levels of tax rates.
II.

ADMISSION OF FOREIGN INVESTMENTS

Section II of the Guidelines concerns admission of foreign investments
into a host country.8 Its main recommendations are:
1. Investments should enter the host country without encountering cumbersome conditions and regulations for admission;9
2. Free admission of foreign investments without performance re-

7. William D. Meyer & Stephan Kyutchukov, Centerfor the Study of Democracy Law
Reform and Comparative Law Program, 3 ISSUES IN BULG. L. 1, 5 (1992).
8. The Guidelines,supranote 5, at 1380 (including in the term investment the investment
of capital, technology, and managerial skills).

9. The Guidelines, supra note 5, at 1380.
https://scholarship.law.ufl.edu/fjil/vol9/iss2/3
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quirements,' ° and, only if necessary, listing of activities which are
either prohibited or are subject to licensing;"
3. Refusal of admission is acceptable if:
(a) it is justified by clearly defined requirements of national
security; and,
(b) the investment is made in sectors reserved by law for
nationals of the host State by reason of a State's
developmental
2
objectives or exigencies to national interests.1
A.

Bulgaria

The BIL regulates the admission of foreign investments in Bulgaria. It
differentiates between economic activity of foreign persons' 3 and foreign
investment. The term "economic activity" is not defined, but it has to be
related to the provisions of the Bulgarian Commercial Code.' 4 The
distinction here is more or less influenced by practical reasons. Under
"economic activity" the BEL apparently means direct or active foreign
investment," which includes involvement in the management of the object
of investment 6 and which requires a more detailed regulatory environment7
than the flow of capital in the form of a portfolio passive investment.1

10. Performance requirements are usually imposed on foreign investors as requirements
for: exporting a certain quota of production, minimum annual investments, employment of
local personnel, and occupation of certain share of the national market. THE LAW AND
ECONOMIC DEVELOPMENT IN THE THIRD WORLD 92-93 (P. Ebow Bondzi-Simpson ed., 1992).
11. The Guidelines, supra note 5, at 1381.
12. Id. at 1380.
13. For the definition of "foreign person" see BIL, supra note 1, art. 2. A foreign person
includes: juridical persons registered abroad, a firm which is not a juridical person but is
registered abroad, a natural person who is a foreign person with his permanent residence
abroad, and Bulgarians with dual citizenship who have chosen to be treated as local or as
foreign persons under the BIL. Id.
14. BuLG. COMMERCIAL CODE, art. 1, translatedin U.S. Dept. of Commerce, Central and
Eastern Europe Legal Texts, June 18, 1991, available in LEXIS, Europe Library, Law File
(listing a number of activities which, if exercised by a natural or juridical person in the course
of its occupation, qualify that person as a merchant).
15. See BIL, supra note 1, art. 9(1). Article 9(1) provides a list of what are considered
foreign investments. The list includes: stock and interest in commercial firms, rights of
ownership and limited ownership rights in real estate, ownership of an enterprise, deposits in
banks, bonds, treasury bonds, other negotiable instruments, and credit granted for a term exceeding five years. Id.
16. INTERNATIONAL MONETARY FUND BALANCE OF PAYMENTS MANUAL 408 (4th ed.
1982) (defining direct investment as "investment that is made to acquire a lasting interest in
an enterprise operating in an economy other than that of an investor, the investor's purpose
being to have an effective voice in the management of the enterprise").
17. Id. 423, at 142 (defining portfolio investment as covering "[l]ong term bonds and
corporate equities other than those included in the categories for direct investment and
reserves").
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Investments can enter Bulgaria without permission. There is, however, a
8
requirement for registration of investments with the Ministry of Finance.
This registration is necessary only with regard to currency control, therefore,
it is not a subject of consideration for the registering body. 9
The Guidelines suggest that admission may be subject to certain
restrictions.20 The BIL requires foreign persons to obtain permits before
investing in certain types of economic activities, if these persons would be
acquiring a majority interest in Bulgarian entities exercising such activities.2' These activities include: military production, banking and insurance,
acquisition of real property in certain regions of the country, and exploitation
of natural resources.22 Permission is also required for the acquisition of
majority shares in a company which has the majority votes or can block the
decision-making of a company involved in some of the above activities.23
The provision of the BIL requiring a permit before admission of foreign
investment in certain industries is justifiable under the Guidelines since it is
induced by considerations of national interests and security.24 The industries which require a permit are key for the yet unstable and weak economy
of Bulgaria. If investors and their creditors are left to exercise complete
economic discretion with regard to the future of these sectors, such discretion
may have unpredictable consequences for the overall economic and political
situation in Bulgaria.

18. BIL, supra note 1, art. 11 (requiring investments and any changes in them to be
registered within 30 days after they have been made).
19. Id. art. 13. Article 13 entitles foreign investors to transfer currency abroad in a
number of manners, none of which is available to domestic investors. It should be noted that
the Bulgarian currency is not freely convertible and is under the control of the National Bank.
See infra note 75 and accompanying text.
20. The Guidelines, supra note 5, at 1380.
21. BIL, supra note 1, art. 5(3).
22. Id. art. 6 (providing that permits for the exercise of these activities, with exception to
banking activity, should be issued by the Council of Ministers or an agency authorized by it
within 45 days of the submission of the application for the permit).
23. Id. art. 5(3).
24. The Guidelines, supra note 5, at 1380.
25. Gordon Hughes & Paul Hare, The International Competitiveness of Industries in
Bulgaria, Czechoslovakia, Hungary and Poland,46 OXFORD ECON. PAPERS 200, 221 (1994).
Hughes and Hare suggest that governments should not leave decisions about closures and
other forms of restructuring assets solely in the hands of the banks and other financial
institutions. Id. A similar idea is found in the famous U.S. Exon-Florio Amendment, which
entitles the President of the United States to order investigation of certain acquisitions,
mergers and takeovers if there is a doubt over whether the control which foreign persons
would acquire over U.S. entities would threaten national security. 50 U.S.C. § 2170 (1995).
The ultimate measure may be suspension or prohibition of the transaction. Id. The
amendment, however, leaves undetermined the issue of what may represent a threat to national
security. Id.
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B.

The Czech Republic

The guiding law in the field of foreign investments in the Czech
Republic is the Czechoslovak Commercial Code (Czech Investment Law or
CIL).26 The CIL requires a formal authorization for the commencement of
a foreign investment. Such an authorization is considered given at the
moment the investment has been registered with the Commercial Register.27
No other authorization or permission by a State authority is required to
establish a foreign investment. Permission, however, is required for
participation in a joint venture with a State-owned enterprise.28 Activities
in some key industries, like banking and insurance, require issuance of a
license or approval while foreign participation in others, like defense, is
prohibited.2 9
C. Hungary
The Hungarian Law on the Investments of Foreigners in Hungary
(Hungarian Investment Law or HIL) is the vehicle of that country's economic
reforms.30 It regulates foreign participation in those companies which have
their registered address in Hungary.31 No registration of foreign investment
is required. The HIL does not contain a list of economic fields for which
foreign persons need to obtain special permission. One possible explanation
26. The Czechoslovak Commercial Code went into effect in the beginning of 1992. THE
CZECH. COMM. CODE, availablein LEXIS, World Library, LAW File [hereinafter CIL]. The
CIL repealed over 50 previous laws and decrees including the Enterprises with Foreign
Property Participation Act which regulated foreign direct investment until the end of 1991.
After the separation of Czechoslovakia, both the Czech and Slovak Republics continued
applying the same Commercial Code. See generally Heather V. Weibel, Avenues for
Investment in the FormerCzechoslovakia: Privatizationand the HistoricalDevelopment ofthe
New Commercial Code, 18 DEL. J. CORP. L. 889, 923 (1993) (discussing the historical
development of foreign investment laws in Czechoslovakia).
27. CIL, supra note 26, § 21(4). Similar to the commercial laws of other Eastern
European countries, the CIL considers the date of registration of commercial entities as the
beginning of their formal existence. Id.
28. PRICE WATERHOUSE, DOING BUSINESS IN THE CZECH AND SLOVAK REPUBLICS 27
(1993).
29. Id.
30. THE LAW ON INVESTMENTS OF FOREIGNERS IN HUNGARY, availablein LEXIS, World
Library, LAW File [hereinafter HIL]. The HIL was adopted at the end of 1988 and went into
effect in January 1989. It was substantially amended in 1991 to grant more favorable
treatment of foreign investments.
31. Gibor Gad6, The Legal Regulations of Investment, in INVESTORS' GUIDE MANUAL
FOR INVESTMENT IN HUNGARY 75, at 77 (R6bert Peth6 & Gy6rgy Jutusi eds., 1991).
According to the author, the HIL is applicable to persons or organizations which on the one
hand are considered foreign under the foreign exchange regulations, and, on the other hand,
have their registered addresses in Hungary. Id. at 77. Thus branches or plants of companies
having their headquarters abroad do not qualify for treatment under the law. Id.
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for this can be found in the general goal of the HIL, which is to facilitate
"[t]he direct appearance in the national economy of foreign working capital
...,32 It is foreseeable that foreign investors might be more cautious in
entering the country if impediments in the form of permissions were
explicitly provided for in the HIL. Foreign investors prefer to invest in a
legal environment which does not impede direct investment in profitable
industries by imposing permission or license requirements. In addition,
investors would like to be able to easily shift their capital among all sectors
of the economy of the country.
However, other Hungarian regulations do impose requirements for
obtaining concessions prior to engagement in telecommunication, pipelines,
electrical power, gambling, extraction industries, and so forth.3 3 These
34
requirements are equally applicable to foreign as well as local persons,
with the exceptions of significant foreign investments in banking that require
prior governmental approval and foreign participation in the field of
insurance that requires an issuance of a license.3 5
D. Poland
The law regulating foreign investments in Poland is the Law on
36
Companies with Foreign Participation (Polish Investment Law or PIE).
The PIL regulates the participation of foreign capital only in enterprises
formed as Polish juridical persons. The law refers to such enterprises as joint
ventures, which apparently is just a technical term since there is no
prohibition for foreigners to form a fully owned entity.37 The PIL does not

32. See HIL, supra note 30, pmbl.
33. Id. § 34; see generally DOING BUSINESS IN HUNGARY (Price Waterhouse ed., 1990);
supra note 28, at 68; see also ACT No. XVI OF 1991 ON CONCESSIONS I (Hung.), available
in LEXIS, Nexis Library, LAW File (listing all activities for the exercise of which investors
should be granted a concession).
34. Ursula Vezeknyi, The Practical Problems of the Registration of Companies with
Foreign Participation,in INVESTORS' GUIDE MANUAL FOR INVESTMENT IN HUNGARY 85, at
90 (R6bert P~tho & Gy6rgy Jutasi eds., 1991) (stating that for the operation of business
associations with foreign participation the same licenses are required as in the case of
associations with exclusively domestic participation).
35. Id. Approval is necessary for foreign participation in amounts exceeding 10% of the
subscribed capital of banking institutions. Also, a license issued by the State Insurance
Supervisory Agency is required for foreign participation in the insurance industry. DEWEY
BALLANTINE & THEODOR GODDARD, LEGAL ASPECTS OF DOING BUSINESS IN HUNGARY 8285 (1994).
36. The LAW ON COMPANIES WITH FOREIGN PARTICIPATION (1991), available in LEXIS,
Nexis Library, LAW File [hereinafter PIL]. Prior to that Poland had changed four other laws
on foreign investments between 1976 and 1984.
37. Id. art. 1(1). Article l(1) of the PIL states: "This Act lays down the conditions for
admitting foreign parties to participate in income from operating enterprises on the territory
of the Republic of Poland." Meanwhile, Article 1(2) of the PIL provides the following: "In
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regulate activities of foreign juridical persons in Poland.3"
All sectors of the Polish economy are generally open to foreign
investment. However, the PL explicitly requires foreign investors to obtain
permission prior to beginning their activity in certain sectors of the
economy.3 9 These sectors include: operating seaports and airports, intermediation and trade in real estate, the defense industry, wholesaling of
imported consumer goods, and legal consulting. 4 Foreign investments in
other sectors like banking, telecommunications, production and distribution
of alcohol, tobacco, and pharmaceuticals are regulated by separate laws
which may require foreign investors to obtain either a license or a permit.
Therefore, the relevant laws regulating these industries should be consulted
prior to investing.4
When a license is required, it is applicable to all investors regardless of
whether they are local or foreign. Foreign investors, however, must also
obtain a permit when they acquire shares in a "[c]orporation domiciled in the
Republic of Poland, where the corporation requires a license or permit
pursuant to separate regulations. 4 2 In such cases, the PL is rather burdensome toward foreign investors, requiring them to obtain a permit even for the
involvement in an activity which ordinarily only requires the obtaining of a
license, not a permit.4 3 Other industries, like insurance, are closed to
foreign persons."
The requirements for obtaining a permit are induced by considerations
for the protection of State economic and national security interests.45

order to operate enterprises referred to in 1, foreign parties shall form limited liability corporations or joint-stock corporations ... domiciled in the Republic of Poland or acquire or
be assigned shares in business corporations operating such enterprises." Id. art. 1(2).
38. LEGAL ASPECTS OF DOING BusINEss IN POLAND 9 (Nabarro Nathanson & Weil
Geotschal eds., 1993).
39. PIL, supra note 36, art. 4.1.
40. Id.
41. LEGAL ASPECTS OF DOING BusINEss IN POLAND, supra note 38, at 11 (stating that
if a permit is required from a foreign person for his participation in certain economic activity,
he cannot commence this activity before obtaining of permit even though he has already been
registered).
42. PIL, supra note 36, art. 6.1(1)(b).
43. Id. This provision of the PIL significantly hampers foreign access to Polish equity
markets. Id. The government is expected to introduce amendments to the current regulations
which will likely put foreign investors on the same footing as the Polish ones. See Poland
Scraps Limits for Foreigners Buying Stocks, July 27, 1994, available in LEXIS, World
Library, TXTEE File.
44. Greg Smosarski, Poland's Insurance Companies Weak and Face Competition, Nov.
1, 1994, available in LEXIS, World Library, TXTEE File (stating that the insurance sector
of economy will stay closed to foreign persons until 1999).
45. PIL, supra note 36, art. 16.2; The Guidelines, supra note 5, at 1380. For a
comparison see supra note 25 and accompanying text (discussing the Exon-Florio
Amendment).
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Permission is subject to the discretion of the Minister of Ownership
Transformations. The Minister can decide to grant a permit as applied for,
to assign specific proportion of shares to the Polish or the foreign partner,4 6
or refuse a permit. 47
Refusals to issue a permit because of national security, defense interests,
or for protection of State secrets do not require justification. However,
reasons should be given for the refusal of a permit on the ground of State
economic interests.4 8 The PIL does not clarify what type of activities may
be declared as endangering national economic interests. This lack of clarity
can operate as a convenient way to exercise protectionism with respect to
certain industries or companies.
The PIL also requires a foreign party to obtain permission if another
partner in the joint venture is a State-owned company which invests in the
joint venture in the form of non-monetary contributions; such as, its own
separate enterprise, branch, or department capable of serving specific business
purposes, or its own real estate.49 The Minister of Ownership Transformations is entitled to monitor, investigate, and enforce compliance with the
conditions specified in the permit.5 0 In case of non-compliance, the
Minister is entitled to require compliance which, if not fulfilled, can bring
about restriction or revocation of the permit. 5 l
II.

CONCLUSION OF CHAPTER II

The Foreign Investment Laws of Bulgaria, Hungary, Poland, and the
Czech Republic provide for free admission of foreign investments. There are
no limitations on the amount, the type (monetary or non-monetary), or the
form (joint venture or 100% foreign owned) of the investment. None of the
laws require foreign investors to obtain special permission from the State
administration prior to investment in the country. The BIL requires

46. PIL, supra note 36, art. 16.2 (providing that an assignment of specific shares to the
foreign and domestic partners in the founding capital of the joint venture could be done on
the ground of protection of national interests).
47. Id. art. 17 (providing that the government may refuse to issue a permit if the joint
venture's planned operations imperil State economic interests, national security, defense, or
the protection of State secrets).
48. Id. Although not specifically mentioned, such a meaning could be presumed from the
provision stating that a rationale for refusal of permit for reasons of national security, defense
interests, or protection of State secrets is not required. The rationale for this exemption does
not apply to refusals on the ground of protection of national economic interests.
49. Id. art. 4.2. Compare this provision with the HIL, supra note 30, § 8, which provides
that: "The state, legal entities, unincorporated economic associations and natural persons are
all free to take part, as domestic founders, or members, in companies operating with foreign
participation, in accordance with the provisions of Company Act."
50. PIL, supra note 36, arts. 19.1-19.3
51. Id. art. 19.3.
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registration of foreign investments which are induced solely by considerations
of servicing investments. However, all the laws impose requirements on
foreigners for obtaining a permit prior to engaging in certain key economic
activities. In most cases, the industries for which a permit is necessary and
the institutions in charge of issuing these permits are clearly defined, which
ADMISSION OF
FOREIGN
INVESTMENT

BULGARIA

HUNGARY

THE
CZECH
REPUBLIC

POLAND

General
Admission
Requirement

None.
Registration
required for
currency
control purposes only

None

None

None

Performance
Requirements

None

None

None

None

Industries
which
require from
investors
issuance of
permit, license,
or concession

Production
and trade
with
munitions and
military equipment;
banking;
insurance;
extraction of
natural
resources
from the territorial sea,
continental
shelf, or
exclusive
economic
zones

Banking,
insurance

Telecommunications,
pipelines,
electrical
power,
gambling,
extraction
industries,
banking,
insurance, and
defense

Banking,
telecommunications,
production and
distribution of
alcohol, tobacco
and pharmaceuticals,
operating
seaports and
airports, intermediation and
trade in real estate, defense,
and wholesaling
of imported consumer goods

Industries
where
local participation is
required

None

None

None

Industries in
which, upon the
consideration of
the Minister of
Ownership
Transformations,
a 100% foreign
participation
would imperil
national interests

Industries
reserved to
nationals

None

Defense

None

Insurance
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avoids possible uncertainties in that regard. 2 The institutions issuing
permits are usually Ministries of Finance, Privatization, Internal Affairs, or,
depending on the field of investment, specialized agencies. They are
presumably the ones which would best protect the State's interest in
attracting more foreign investments and, therefore, are less likely to impose
burdensome requirements for obtaining a permit.
Even though administrative decisions regarding the granting of permits
cannot be appealed, the permits must be issued within a certain period.
Depending on the industry, this could be between one and six months.
Further, the decisions are to be based only on the protection of national
economic or security interests. Provisions allowing the investigation of
investments can be found even in the most liberal foreign investment
regimes.53 Finally, no sufficient evidence supports the argument that some
of the laws have an indisputable advantage over other ones in regards to
foreign investment admission regulations.
III.

TREATMENT OF FOREIGN INVESTMENTS

Section III of the Guidelines covers how foreign investments should be
treated by host countries. This section recommends:
1. The treatment of foreign investments should be fair and
equitable according to the standards recommended in the Guidelines.
These standards include:
(a) national treatment of foreign investors in legal matters related
to the establishment, operation, management, and control of the
investment and in the exercise of rights associated with these
activities; full protection and security of an investor's rights
regarding 4 ownership, control, and substantial benefits over his
5
property;
(b) non-discrimination among foreign investors on grounds of
nationality;55
2. Host countries are encouraged to:
(a) promptly issue permits necessary for the servicing of the in56
vestment;

52. The Guidelines, supra note 5, at 1380. This provision was designed to encourage
"one-stop shop" arrangements in host countries so that only one administrative body handles
the administration and the decision-making aspects regarding investments. SHIHATA, supra
note 4, at 73.
53. See supra note 25 and accompanying text (discussing the Exon-Florio Amendment).
54. The Guidelines, supra note 5, at 1381.
55. Id.

56. Id.
https://scholarship.law.ufl.edu/fjil/vol9/iss2/3
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(b) authorize the employment of foreign personnel;57
3. Other recommendations include allowing the transfer of:
8
(a) a reasonable part of the salaries of foreign personnel;
59
(b) the net revenues realized from the investment;
(c) sums necessary for repayment of debts or contractual
obligations; 60 and,
(d) the proceeds upon liquidation or sale of the investment.6 1
A.

Bulgaria

Foreign persons enjoy the same rights as those of both Bulgarian natural
and juridical persons, as long as the BEL does not provide otherwise. Thus,
the BIL provides assurance to foreign persons that no other Bulgarian law
may set limitations on their participation in the economy of the country.
Although other Bulgarian laws require licenses for the exercise of certain
types of activities, these requirements apply equally to both foreign and local
persons.
The Bulgarian Constitution guarantees protection of foreign investment.
It provides that all investments and economic activities by Bulgarian and
62
foreign persons and corporate entities shall enjoy the protection of the law.
Further developing this general protection, the BIL assures the protection of
foreign investments in several specific provisions. Thus, an economic
activity or investment which has already been legally commenced cannot be
affected by supervening normative restrictions.63 Other provisions, like
those concerning compensation in the case of expropriation and the transfer
of incomes, and the enactment in 1993 of new "Western" types of laws for
the protection of intellectual property are also intended to assure the
protection of foreign investments.'
The BIL, following the recommendation of section III of the Guidelines
for the establishment of a positive investment environment, does not impose

57. Id.
58. Id.
59. Id.
60. Id.
61. Id. at 1381-82.
62. BuLG. CONST. art. 19(3), translatedin U.S. Dept. of Commerce, Central & European
Texts, July 13, 1991, available in LEXIS, Europe Library, LAW File.
63. BIL, supra note 1, art. 8.
64. See the Guidelines, supra note 5, at 1381 (providing explictly for the protection of
intellectual property); see also Slovenia Moving on Trade Pacts with EC, EFTA, Central
Europe, 10 Int'l Trade Rep. (BNA) No. 12, at 513 (Mar. 24, 1993). A new modem patent
law went into effect in March 1993 repealing the old one and giving patent owners broad
protection. The Bulgarian Parliament also enacted a new copyright law in October 1993.
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limitations on employment of foreign personnel by investors. 65 The country
has a shortage of business people trained in a market environment, and
assistance in that area by foreign experts is appreciated. Foreign citizens who
work under a labor contract are entitled to transfer abroad a part of their
wages.66 Thus, foreign persons who do not work under a labor contract, as
it is defined in the Bulgarian Labor Code, cannot freely convert into foreign
currency their remuneration. In addition, not all foreign employees in
Bulgaria are allowed to transfer their wages. In order to be entitled to buy
foreign currency, foreigners have to be employed with either: a commercial
firm with foreign participation exceeding 50%,67 a foreign person registered
as a sole proprietor,68 a branch,69 or with an agency of a foreign person.7"
The transferable aggregate amount of earned wages, indemnification paid
pursuant to a labor contract, and personal insurance cannot exceed 70%.71
The BL, however, does not provide for free transfer of savings from salaries
and wages on liquidation of the investment or on earlier termination of the
employment. This means that foreign employees must spend or invest at
least 30% of their salaries in the country.
This limitation on the transferable amount of salaries may be seen as an
impediment to foreign investors who intend to hire foreign personnel. It may
be especially burdensome to foreign investors who own an interest of less
than 50% in Bulgarian firms, since their foreign employees would not be
entitled to the 70% salary transfer. Even though these provisions were
necessitated in 1992 by a severe shortage of hard currency, a result of the
suspension of repayments on the foreign debt,72 there are enough reasons

65. Bulgaria has never had a significant number of alien employees (except for
Vietnamese workers, primarily engaged in building projects, who have worked for several
years under an intergovernmental agreement), and prior to 1991 Bulgaria had not had social
problems caused by mass unemployment.
66. BIL, supra note 1, art. 14.
67. A commercial firm is defined as "the name under which the merchant exercises on
his occupation and affixes his signature." BULG. COMMERCIAL CODE art. 7(1). In fact, any
juridical person registered under the Bulgarian Commercial Code is considered to be a
commercial firm. Id. art. 4.
68. Id. ch. 8 (regulating sole proprietorships); see also id. art. 56 (providing that "[a]ny
able-bodied physical person residing in the country may register as a private merchant").
Furthermore, a foreign natural person must have permission for permanent residence in
Bulgaria in order to be entitled to register as a sole proprietor. BIL, supra note 1, art. 3(4).

69.

BULG. COMMERCIAL CODE

ch. 5 (regulating the establishment of branches of

commercial firms).
70. The BIL provides that foreign persons who are entitled to engage in commercial
activity under their national legislation may register a commercial agency with the Bulgarian
Chamber of Commerce. This agency shall not be a juridical person and may not exercise
commercial activity. BIL, supra note 1, art. 4(1)
71. Id. art. 14(5).
72. Principal payments on the country's $10.5 billion total foreign debt were suspended
in March 1990 and three months later interest payments were suspended as well. See
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now, economic as well as legal, in favor of their abolition.
One of these reasons is the extremely small amount of foreign investment
which has entered the country. 73 Many investors may be cautious in taking
major risks in an enterprise in a State with a high degree of political
instability, economic laws in the process of formation, and a population with
a low purchasing power. The BL could create an additional incentive for
these investors by entitling foreign employees in firms with less than 50%

foreign participation to the same wage repatriation rights enjoyed by
employers in firms with a majority foreign interest.
The BIL gives a complete list of cases of when a foreign investor may
purchase foreign currency from Bulgarian banks for the purpose of
transferring it abroad.74 None of these cases provides for repayment of
debts contracted by the investment as recommended in the Guidelines.7 5
One probable reason for this could be to prevent investors from repatriating
amounts of currency higher than that invested. This is in accordance with
the goal of the BL, which is to encourage investment imports, not
exports. 76 The BL does not restrict foreign persons from converting to
foreign currency their profits in levs 77 realized from investments in the
country, which gives them an opportunity to repay debts or other obligations
contracted abroad. 7' The shortage of hard currency mandates this tight
export control, and is unlikely to be changed until the economy becomes
strong enough to support full convertibility of the Bulgarian currency.
The BIL does not impose a requirement that the purchase of foreign
currency be in the currency of the investment. Foreign investors, when
entitled, may purchase any kind of foreign currency available in Bulgarian
banks. 79 The purchased currency is available for immediate transfer upon
presentation of a certificate signifying that the investor has paid all required
taxes. 80

Konstantinova, supra note 2 and accompanying text.
73. Id.
74. BIL, supra note 1, arts. 12-13 (providing that a foreign person may transfer abroad:
his income from the investment, the compensation in case of expropriation, the liquidation
quota upon liquidation of the investment, the proceeds in case of sale, or the amount obtained
by court decision following a foreign person's claim secured by pledge or mortgage).
75. The Guidelines, supra note 5, at 1381.
76. For example, at the average annual interest rate of 60% given by Bulgarian banks,
foreign parties could easily make large profits by periodically converting their local currency
accounts into foreign currency and transferring it abroad.
77. "Lev" is the Bulgarian currency. As of December 1994, one U.S. dollar equaled
approximately 66 levs.
78. BIL, supra note 1, art.13(l).
79. See supra note 74 and accompanying text (indicating cases when foreign persons may
repatriate foreign currency under the BIL).
80. BIL, supra note 1, art. 13(2).
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The Czech Republic

According to the CIL, foreign persons8 may engage in commercial
transactions8 2 to the same extent as Czech individuals, as long as the CIL
does not provide otherwise.8 3 The fact that foreign individuals are put on
the same footing as Czech individuals when they engage in commercial
transactions raises the question of whether foreign persons also receive
national treatment when not engaged in commercial transactions. Some
sections of the CIL explicitly state when foreign persons enjoy equal rights
with their Czech counterparts.8 4 For example, foreign persons are specifically entitled to national treatment in cases of unfair competition practices.8 5
This, combined with the fact that the CIL does not contain an explicit
provision making foreigners subject to national treatment, may be an
indication that under
other sections of the CIL, foreigners do not receive
86
national treatment.
Although the CIL does not declare full protection of foreign persons'
property, it does state that ownership rights of foreigners may be restricted
only on the basis of law and on public interest grounds. 7 In addition,
compensation without delay is mandated in cases when ownership rights of
foreign investors are restricted.88
The CIL does not set limitations on the hiring of foreign persons.
Foreign employees, however, must obtain a work permit from a public
employment agency before they can take employment in the country.89 The
Law on Foreign Currency regulates the rights of foreign employees to
transfer their salaries abroad. It provides that firms which qualify as
"resident currency holders" under its provisions9" can pay their financial
81. CIL, supra note 26, § 21(2) (providing that a foreign person is a private individual
or a legal entity with a domicile outside the territory of the Czech Republic).
82. Id. § 2(1) (defining a commercial transaction as a "consistent activity independently
engaged in by an entrepreneur in his own name and on his own responsibility, for purposes
of achieving a gain").
83. Id. §§ 21(1), 24(3).
84. The CIL is divided into three main parts each of which is divided into chapters and
further subdivided into sections and subsections. Thus, for example, § 2 concerns commercial
transactions, while §§ 41 and 42 regulate competition and unfair competition issues.
85. Id. § 43(2).
86. See supra note 84 and accompanying text (describing the framework of the CIL).
87. CIL, supra note 26, § 25(1).

88. Id. § 25(2). This section explicitly differentiates between expropriation and restriction
of ownership rights and subjects both cases to mandatory compensation.
89. Czech Republic, Coopers & Lybrand Eastern European Business and Investment
Guide, Mar. 24, 1994, 5.5, available in LEXIS, World Library, Allwld File.
90. CZECHOSLOVAK LAW ON FOREIGN CURRENCY Art. I § 5(1) (1993), available in
LEXIS, World Library, LAW File [hereinafter CLFC],(providing that: "[n]ative resident
holders of foreign currency are private individuals with a permanent residence in this country
https://scholarship.law.ufl.edu/fjil/vol9/iss2/3
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obligations to "non-resident foreign currency holders"' by asking a foreign
exchange bank 92 to sell them foreign currency.93 In other words, in order

to receive their salaries from a legal entity, which is a "resident currency
holder," individuals who are "non-resident foreign currency holders" (i.e.,
foreigners) shall expect the entity to exchange for them the amount of their
salary from local into foreign currency.94
Since the Law on Foreign Currency does not specify the type of foreign
currency in which this transfer shall be fulfilled, it could presumably be made
in any foreign currency available at foreign exchange banks. The same
provision should be applicable when legal persons, "native foreign currency
holders," make payments abroad in order to fulfill contractual obligations,
including the repayment of loans.95 "Non-resident foreign currency holders"
can convert their assets from Czech currency into foreign currency if they
have obtained a foreign exchange permit.96 However, they do not need a
permit in order to export foreign currency which they keep in a foreign
currency account in the country. 97

Since the CIL does not mention when and how investors can convert the
proceeds from the liquidation or sale of their investments, they will probably
have to rely on the same provision of the Law on Foreign Currency. The
Law on Foreign Currency mandates exchange banks to sell currency to
"resident currency holders" when they need it for fulfillment of a financial
obligation to a non-resident currency holder.98

and legal entities which have a place of business in this country").
91. Id. § 5(2) (providing that "[ofther private individuals and legal entities are nonresident foreign currency holders") (emphasis added). "Other" means private individuals and
legal entities apart from those provided by § 5(1). See supra note 78 and accompanying text.
92. CLFC, supra note 90, § 3, (defining foreign exchange banks).
93. Id. § 13(1). Section 13(1) provides that:
For the purpose of fulfilling a financial obligation of a native resident holder of
foreign currency-legal entity toward a nonresident foreign currency holder that arose
in accord with this law or on the basis of another generally binding legal
regulation, the foreign exchange bank is obliged to sell at the request of the native
resident holder of foreign currency-legal entity foreign currency for Czechoslovak
currency to the nonresident foreign currency holder.
Id.
94. Id. § 27 (providing that the converted amount can be exported by the employee
without a foreign exchange permit).
95. The Guidelines, supra note 5, at 1381.

96. CLFC, supra note 90, § 7(4). It provides that "[n]onresident foreign currency holders
may engage in mutual trade with foreign exchange assets for Czechoslovak currency, as well
as carry out such trade with native resident holders of foreign currency only with a foreign
exchange permit from the Czechoslovak State Bank." Id.
97. Id. § 36(1).
98. Id. § 13.
Published by UF Law Scholarship Repository, 1994
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Hungary

The HIL declares national treatment free from discrimination and full
protection for foreign investors and their investments.99 It extends this
protection to firms with foreign participation as well.'
The HIL explicitly permits employment of foreigners with foreign
investments.' 0 ' A work permit is already required for most employees'
positions. Foreigners employed in Hungary are allowed to transfer abroad
up to 50% of their after tax incomes.'0 2 However, this transfer can be
made only in the currency of the country of their permanent residence.
Consequently, a problem could arise where a prospective employee is a
resident of a country whose currency is not convertible, thus he would be
unable to transfer his salary into convertible currency. The HIL is also silent
as to whether employees may transfer, upon liquidation or sale of their
investment, all their savings
in forints which are in excess of the convertible
03
wages.1
their
of
50%
The HIL contains a general requirement that foreign persons pay their
cash contributions to the company's capital in convertible currency.1°4 At
the same time, foreign investors are allowed to transfer abroad the profits
from their investments only in the currency of the investment.0 5 This
99. HIL, supra note 30, pmbl., § 1(1).
100. Id. § 2(b). It provides that "[f]or the purposes of this Act ... investments of
foreigners in Hungary, economic associations operating with foreign participation, economic
associations founded by foreigners, and acquisition of share in economic associations by
foreigners (hereinafter "companies operating with foreign participation") shall be considered."
However, if a company with foreign participation acquires shares of an operating company,
or if by itself or in association with other companies with foreign participation founded a
company, that company will not qualify as a foreign person. Id. § 4(1).
101. Id. § 27 (providing that "[f]oreigners, too, may be senior officers, managers,
supervisory board members and employees of the company").
A Labor Decree entered into force in February 1992 introduced certain permission
requirements with regard to the hiring of expatriates. Domestic employers wishing to hire
foreign employees must apply for work permits from their local labor exchange. Certain
categories of foreign employees, like managing directors of limited companies, are exempted
from the permit requirement. See Hungary: A Country Report, pt. 5, available in LEXIS,
Nexis Library, EEBIG File. There are 9,000 foreigners currently working with a labor permit
in Hungary and an estimated 60,000-80,000 illegal workers. ForeignEmployees in Hungary,
Sept. 29, 1994, available in LEXIS, World Library, TXTEE File.
102. HIL, supra note 30, § 33.
103. This is in contrast to the Guidelines. The Guidelines, supra note 5, at 1381.
104. HIL, supra note 30, § 12(1). This section provides that cash contributions are due in
convertible currency, provided that there is no international agreement to the contrary. Id.
It also provides that foreign persons who have already established one investment in Hungary
may use the dividends from this investment as cash contributions in other Hungarian
companies. Id.
105. Id. § 32(1). The HIL defines the term "currency of the investment" with regard to
non-cash contributions as the currency of the country where the investors' main offices are
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provision is probably intended to cover cases when Hungary is a party to
international agreements which allow investors from one participating country
to make investments in another in non-convertible currency.
Even though the Guidelines do not oppose similar restrictions on the kind
of currency in which profit transfers can be made, there are at least two
problems which investors may want to consider. The first problem arises
when the investment has been made in convertible currency which is no
longer convertible at the moment of the profit transfer. A possible protection
of investors' interests in such a case may be provided in international
agreements binding on Hungary. 0 6 The second problem may be encountered by foreign persons who make contributions in kind to a company's
capital. Even if they have paid for their contributions in hard currency (for
example equipment bought from abroad for hard currency), investors still
have to transfer their share from the revenues, proceeds from sale, liquidation
quota, or compensation in the currency of the investment.'0 7
Even though the above provisions of the HIL may seem restrictive to a
certain extent, they do not formally contradict the Guidelines. They, in fact,
favor the economy and the hard currency reserves of the country. Moreover,
they are of little or no importance to the vast majority of investors who are
coming from countries with convertible currencies.
The HIL does not contain a special provision which, in accordance with
the recommendations of the Guidelines,'
allows foreign persons to
transfer abroad such sums as they need for repayment of debts or discharge
of contractual obligations. The cases in which foreigners can exchange local
currency into foreign currency in order to transfer it abroad are listed in the
HIL and in the Act of Business Associations.' 9 In all these cases foreign
investors do not need special permission nor authorization for the transfer.
However, transfers for repayment of debts are not included in the above list
and, therefore, need special permission issued by the Hungarian foreign
exchange authority."'

located. Id. For additional information on the interpretation of this section, see Cheryl W.
Gray et al, Hungary,in EVOLVING LEGAL FRAMEWORKS FOR PRIVATE SECTOR DEVELOPMENT
IN CENTRAL AND EASTERN EUROPE (209 WORLD BANK DISCUSSION PAPERS) 65, 79 (1993).
106. HIL, supra note 30, § 6 (stating the following: "If there is a conflict between the
provisions hereof and those contained in an international treaty the provisions of the later shall
prevail.").
107. Id. § 32(1).
108. The Guidelines, supra note 5, at 1381.
109. HIL, supra note 30, § 32(1); see also ACT OF BUSINESS ASSOCIATIONS § 9(2) (Hung.).
Both provisions are identical and include repatriation of: profits, amounts due to foreigners
upon termination of the company, and alienation of their share or reduction of the registered
capital.
110. See HUNG. LAW DECREE No. I OF 1974 (concerning planned foreign exchange
policy). It lists cases when a foreign exchange permit is required and among others it includes

Published by UF Law Scholarship Repository, 1994

19

FLORIDA JOURNAL OF INTERNATIONAL LAW

Florida Journal of International Law, Vol. 9, Iss. 2 [1994], Art. 3

(Vol. 9

In case of liquidation or sale of their investment, foreign persons can
transfer abroad all proceeds of such a transaction."' The transfer, however,
shall be accomplished again in the currency of the investment. The
Guidelines do not exclude such transfers to the extent that the currency of the
investment remains convertible, or in any other currency accepted by the
investor in case the currency of the investment is no longer convertible." 2
Certain provisions of the HIL seem to leave room for a similar interpretation,
but, nevertheless, additional clarification of this issue would be helpful." 3
D. Poland
The PIL does not contain a provision providing for the equal treatment
of investments made by foreign persons with those made by local ones. At
the same time, it does not declare that foreign persons are to be treated
differently from nationals. It is clear, however, that the PIL regulates the
participation of foreign persons in the national economy to the extent that
they have established or currently participate in Polish juridical persons." 4
The PL does not contain limitations on the employment of foreign
personnel. In certain cases, however, foreign employees must obtain a work
permit before coming to Poland."'
Foreign employees are entitled to
purchase foreign currency for the full amount of the compensation they have
received for their work in a joint venture." 6 The PIL does not require the
purchased amount to be in the currency of the investment. Foreign investors
can also purchase foreign currency for the amount of their share of the profit
of the joint venture" 7 and also for the respective amount received upon
sale, liquidation, or expropriation of the investment after they have presented
proof of payment of all due taxes." 8 Their rights of exchange in these
currency transactions are not restricted to the currency of the investment.
E.

Conclusion of ChapterIII

Most countries, such as Bulgaria, Hungary, and the Czech Republic,
explicitly declare national treatment of foreign investments. Others, like
granting credit to or taking credit from foreigners, or entering into contracts resulting in a debt
to a foreigner. Id.
111. See supra note 109 and accompanying text.
112. The Guidelines, supra note 5, at 1382.
113. HIL, supra note 30, §§ 12, 32.
114. PIL, supra note 36, art. 1.
115. Coopers & Lybrand, Eastern European Business & Investment Guide: Poland, July
24, 1994, pt. 5.5, available in LEXIS, Europe Library, Poland File; see also Employment of
Foreigners in Poland,available in LEXIS, Europe Library, TXTEE File.
116. PIL, supra note 36, art. 28.1.
117. Id. art. 25.1.
118. Id. art. 26.
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Poland, require these investments to be incorporated into specific legal
entities in order to qualify for treatment as local persons. Some of the laws,
like those in Hungary, Bulgaria, and the Czech Republic, contain explicit
declarations for the protection of foreign investors' property. While
Hungary and Bulgaria provide protection mainly as a guarantee against
expropriation without a good reason and corresponding compensation, the
Czech Republic provides for compensation in case ownership rights are
restricted, including, but not limited to, expropriation." 9
All four countries provide for the free transfer abroad of profits from the
investment and its proceeds upon sale or liquidation. This indicates the
commitment of all four countries to respect and guarantee the most important
interests of foreign investors. This conclusion is supported by the result from
a poll held among 823 American investors in Eastern Europe in 1990. It
showed that the most appreciated provision in the foreign investment regime
of a host country was the one allowing free profit repatriation. 120 Most of

the participants in the poll put the five most important legal facilitators of
their investment decision in the following order: possibilities for profit
repatriation, maximum share of foreign partner's ownership, possibility of21
owning real property, level of income taxes, and length of tax holidays.'
Bulgaria, the Czech Republic, and Poland all allow the transfer of profits to
be done in any kind of foreign currency. Only Hungary limits the transfer
of profits to the currency of the investment.
None of the countries limit the employment of foreigners with foreign
investments. However, Hungary, Poland, and the Czech Republic all require
foreigners to obtain a labor permit in order to be legally employed in the
country. Some laws impose certain indirect restrictions connected with the
transferability of foreign employees' salaries. Thus, foreign employees can
transfer 50% in Hungary, 70% in Bulgaria, or the full amount of their
salaries in Poland and the Czech Republic. In Bulgaria, the Czech Republic,
and Poland, employees can transfer salaries in any currency or in the
currency of the State in which they are considered residents, as in Hungary.
While a foreign employee in either Bulgaria or Poland must work with
specific corporate entities or with an entity with a certain share of foreign
participation (Bulgaria) in order to qualify for an exchange and transfer
abroad of salaries, foreign employees are not limited by such requirements
in Hungary and the Czech Republic.

119. The issue of expropriation is discussed in details in the next chapter. Id. art. 22.128.2.
120. Wladislaw Jemakowicz & Cecilia Drazek, Joint Venture Laws in Eastern Europe: A
ComparativeAssessment, in FOREIGN INVESTMENT INCENTRAL AND EASTERN EUROPE 149
(Patrick Arstein et al. eds., 1990).
121. Id.
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All the laws give priority to the provisions of international treaties to
which their countries are parties in case these treaties entitle investors from
a participating country to more favorable treatment than that of investors
from countries that are non-parties to the treaty. Even though the laws offer
different treatment to investments, they represent a balanced combination of
more and less favorable provisions which, most importantly, formally comply
with the recommendations of the Guidelines. This conclusion supports the
argument that investors will not have a considerable advantage subjecting
their investments to the treatment of one or another of the investment regimes
discussed here.
TREATMENT OF
FOREIGN

BULGARIA

THE CZECH
REPUBLIC

HUNGARY

POLAND

INVESTMENT

Treatment with regard
to establishment,
operation,
management, and
control of the
investment

National

National

National

National

Restrictions on
employment
of foreign personnel

None

None

None

None

Transferable amount
of salaries of foreign
personnel

Up to
70%

Full amount

Up to 50%;
transfers must
be made in the
currency of the
State in which
the employee is
a permanent
resident

Full
amount

Restrictions on
repatriation of
revenues

None

None

None;
repatriation
should be made
in the currency
of the
investment

None

Restrictions on
transfer of the
proceeds upon
liquidation or sale of
the investment

None

None

None

None
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IV.

EXPROPRIATION OF FOREIGN INVESTMENT

Section IV of the Guidelines contains the following general recommendations:
1. A foreign investment may be expropriated only:
(a) in accordance with applicable legal procedures;
(b) in pursuance of good faith of a public purpose;
(c) without discrimination on the ground of nationality; and,
(d) against payment of appropriate compensation;122
2. Compensation for an expropriated
investment is appropriate if it
123
is adequate, effective, and prompt:
(a) it is adequate if it is based on the fair market value of the
assets taken as this value is determined immediately before the time
of taking or the decision for the taking has become publicly
known.1 24 Fair market value is acceptable if agreed on by the State
and the foreign investor, or if determined by a body designated by
the parties. In absence of agreement, the State shall determine fair
market value on reasonable criteria, i.e., the amount that a willing
buyer would normally 25pay to a willing seller after taking into
account certain factors;
(b) it is effective if it is paid in the currency brought by the
investor where it remains convertible, in another currency designated
as freely usable by the International Monetary Fund, or in any other
currency accepted by the investor; 126 and,
(c) it is prompt if paid without delay.
A.

Bulgaria

In 1948, the Communist Government of Bulgaria expropriated private
property without compensating its owners. The new Bulgarian Constitution
adopted in July 1991 prevents such an injustice from happening again by
guaranteeing that "[f]orcible expropriation of property in the name of the
state or for municipal needs shall be effected only by virtue of a law,
provided that these needs cannot be met otherwise, and after fair compensation has been assured in advance."' 127 The BIL narrows this provision
with regard to protection of foreign persons' property. The general provision
122. The Guidelines, supra note 5, at 1382.
123. Id.
124. Id.

125. Id. at 1382-83.
126. Id. at 1383.
127. BULG. CONST. art. 17.
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of "public purpose" as a ground for expropriation suggested by the
Guidelines"' is substituted in the BIL with the more definite one of State
need. The difference is in the provision of the BIL that foreign property may
be expropriated "[o]nly for especially important state needs," but not for
municipal ones.' 29
Until recently, Bulgaria was a country with 100% State-owned industrial
property and totalitarian rule. The State was strongly centralized and the
municipalities functioned primarily as local executive bodies unable to make
independently important decisions. Now the power of the State regarding
local issues has been transferred, to a great extent, to the municipalities.
State needs, which may potentially require expropriation, are shrinking, while
those of municipalities are increasing.
One issue that may need further clarification in that respect, however, is
to what extent the provision of the BEL regarding expropriation may protect
legal entities whose shares are divided between foreign and local persons.
It is unclear whether such entities can be expropriated only for important
State needs or also for municipal ones. A literal reading of the BIL would
permit expropriation for either State or municipal needs. The provision of
the BIL requiring a "State need" as a ground for expropriation of foreign
property does not spread over the legal entities of which this property is a
part. Therefore, an expropriation of the Bulgarian share of a firm with
foreign participation for municipal needs does not seem impossible. Upon
such expropriation the Bulgarian share will be transferred to the municipality
for which needs the share has been expropriated. Further, the parties may
settle their relations in accordance with the provisions of the articles of
incorporation of the firm.
The BL provides that expropriation may only be based on laws which,
by the Constitution, are adopted by the National Assembly. 3 After such
a law is adopted, only an order issued by the Minister of Finance can
effectuate the expropriation.13 This order can be construed as an additional guarantee that each expropriation of foreign property will be carefully
scrutinized by the Ministry, which supposedly has a major interest in more
foreign investments entering the country.
The Guidelines recommend non-discrimination on the basis of nationality
and this issue is specifically addressed in the BIL. It authorizes the Council
of Ministers to order the provisions of the BL inapplicable to citizens from
States which apply discriminatory measures against Bulgarian firms or

128.
129.
130.
131.

The Guidelines, supra note 5, at 1382.
BIL, supra note 1, art. 10(1).
BULG. CONST. art 84.
BIL, supra note 1, art. 10(2).
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citizens. 32 This means that foreign nationals affected by this provision will
lose their preferential protection against expropriation for municipal
needs. 133 They, however, would still be protected by the Constitution and
other laws concerning expropriation of property of Bulgarian persons.
The Guidelines recommend that compensation be "appropriate," which
is defined as adequate, effective, and prompt. 34 The BIL provides that the
appraisal of expropriated property is to be based on its market price as of the
date of expropriation. 35 The Guidelines' concern in such a case is the
possibility of influence over the decision for expropriation based on the
market value. It seems that the BIL has not taken this concern into account.
The BIL provides, in cases where real property is expropriated, that
compensation be offered first in the form of substituted property, and if the
foreign person agrees, the compensation may be pecuniary. 3 6
This
provision insures investors that even if a nationalization is implemented, it
will not drive them out of the country. Indeed, a foreign person is given the
option to chose the type of compensation.
37
.However, the likelihood of choosing substitution in-kind is slight.
Both properties, the expropriated one and the substituted one, are to be
appraised at their market value "as of the date of expropriation.' ' 38 If there
is a difference in value after the appraisal, this difference should be paid by
either the owner or by the State.'39 The logic of the outcome is probably
the following: if the market value of the expropriated property is greater than
that of the substituted one, the State should pay the difference and vice-versa.
The kind of appraisal provided in the BIL may cause concern about
potential unfairness due to the time when the value of expropriated property
is determined. The likelihood of immediate or even preliminary market
reaction upon issuance of the decision for expropriation can be expected.
This is especially true in a country with wide spread corruption in the State
administration. Cases in which investors will have to cover the difference in
value for a substituted property because of a fast drop in market value cannot
be excluded as a potential risk.
The BIL also does not provide a way of reaching an agreement between
132. Id. art. 1(2).
133. See supra notes 127-29 and accompanying text (discussing the difference between
expropriation for State and municipal needs).
134. The Guidelines; supra note 5, at 1382.
135. Compare BIL, supra note 1,art. 10(3), with The Guidelines, supra note 5, at 1382.
136. BIL, supra note 1,art. 10(3, 7). This article does not specify that it concerns only real
property, but the interpretation of all its sub-articles in connection with each other leads to
such a conclusion. Further clarification of this issue, however, would be helpful. See Meyer
& Kyutchukov, supra note 7, at 28.
137. BIL supra note 1, art. 10(6).
138. Id. art. 10(3).
139. Id. art. 10(6).
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the State and a foreign investor concerning what should be considered
"market value." The Guidelines set up parameters, time, and method for the
determination of "fair market value.' ' 40 The BEL, however, does not use
a similar framework and provides a different term, "market value." The issue
of fairness is addressed by the Bulgarian Constitution, which provides that
compensation in case of expropriation should be fair. 14' The determination
of the framework of fairness can be referred to the Bulgarian Supreme Court
if a foreign investor is unsatisfied with the fairness of the appraisal. Foreign
investors are entitled under the BL to appeal all elements of the order for
expropriation directly to the Supreme Court of Bulgaria. 4 The combined
protection of the Constitution and the Supreme Court constitutes a solid
guarantee for fair treatment of foreign investments in case of expropriation.
The problem of effectiveness of the compensation is not discussed in the
BIL.'4 3 Therefore, investors must rely on the opportunity to appeal the
order for expropriation to the Supreme Court. The issue of promptness of
the compensation has an original solution in the BIL.144 It provides that
possession of expropriated property may be taken only after the owner has
been duly compensated. 145 A constitutional provision supports this solution
by providing that forcible expropriation of property
can be effected only after
146
fair compensation has been assured in advance.
The already mentioned difference in time between the issuance of the
order for expropriation and the taking of possession of the property may
cause a potential problem. If the State is unable to provide due compensation at the time of issuance of the order, it may cause considerable
economic damage to the investor, who will probably try to continue his
operations until the compensation is fully paid. The BEL does not address
State liability to the investor for costs due to the potential lack of credit
available to the investor, drops in credibility, the withdrawal of clients, and

140. The Guidelines, supra note 5, at 1382-3 (suggesting methods for determining of "fair
market value" in cases where there is no agreement between the parties as to how this value
should be determined). In such cases, the Guidelines recommend the State not to act as a
sovereign, but instead as a contracting party which has to consent in some fair way to
compensation. Id. at 1382. The idea is to protect investors against a State's abuse of
sovereign power. See also SHIHATA, supra note 4, at 88-89, (suggesting that in the
determination of fair market value there should be taken into account "circumstances of the
investment" which may include: expected conditions of future operations, the proportion of
tangible and intangible assets, and any other relevant factors).
141. BULG. CONST. art. 17(5).

142. BIL, supra note 1, art. 10(8); see also supra notes 130-31 and accompanying text
(discussing the order for expropriation).
143. This is in contrast to the Guidelines. See The Guidelines, supra note 5, at 1382-83.
144. Id. at 1382.
145. BIL, supra note 1, art. 10(5).
146. BULG. CONST. art. 17(5).
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so forth. There is no answer to this question. The only possible solution
seems to be an appeal to the Bulgarian Supreme Court.
B.

The Czech Republic

According to the CIL, expropriation of the property of a foreign person
involved in commercial transactions' 4 7 or a legal entity with foreign
property participation1 4 1 may be executed only on the basis of law and in
Compensation is due not only in cases of
the public interest. 49
expropriation, but also if other property rights are restricted. 15 ° When
be paid without delay
compensation is due because of expropriation, it shall
51
and at the full value of the expropriated property.'
The term "full value" is not defined under the CIL. Therefore, it is not
clear what the criteria for its determination should be. Also undetermined is
the moment at which evaluation of property shall be made. There is another
issue which may need clarification. The decision for expropriation may be
appealed to the courts. 52 However, the CIL is silent about whether
compensation constitutes a part of the decision for expropriation, and as a
result whether one of its elements (i.e., amount, method and time of
appraisal, and so forth) could be subject to appeal.' 53 The compensation
is freely transferable abroad in foreign currency.' 54
C. Hungary
Hungary's Constitution provides for supreme protection of ownership
rights. 5 The HIL is more specific with regard to foreign property
protection, providing that investments of foreigners enjoy full protection and
security.' 56 Indeed, the two legal documents together foresee the possibility
for expropriation, but they also assure foreign persons that they will receive
prompt compensation for their expropriated property. 7

147.
148.
149.
150.
151.
152.
153.
154.

See supra note 82 and accompanying text (defining "commercial transaction").
§ 24(1).
CIL, supra note 26, § 25(1).
Id.
CIL, supra note 26, § 25(2).
Id. § 25(1).
Compare Id. § 25, with BIL, supra note 1, art. 10(8).
CIL, supra note 26, § 25(2).
THE CZECH LAW ON FOREIGN EXCHANGE

155. See HUNG. CONST. art. 13(2), reprintedin CONSTITUTIONS OF THE COUNTRIES OF
THE WORLD (Gisbert H. Flanz ed., 1995). It provides that: "Property may be expropriated
only exceptionally when this is a matter of public interest and only, in the cases and in the
manner regulated by law, under terms of full, unconditional, and immediate indemnification."

Id.
156. HIL, supra note 30, § 1(1).
157. Id. § 1(2); see also supra, note 155 and accompanying text.
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The HIL guarantees compensation of expropriated foreign property, but
it does not define what the grounds for expropriation might be.'58 Hungarian legislators may have considered the repetition in the HIL of rights
already protected by a constitutional provision to be unnecessary. The
Hungarian Constitution provides that property may be expropriated in the
public interest and in a manner regulated by law under terms of full,
unconditional, and immediate indemnification. 59
In cases of expropriation, foreign investors may be entitled to special
protection, if such protection is provided in an international agreement
binding on Hungary. 6 ' Foreign investors may further rely on protection
from Hungarian courts. However, courts will intervene only to the extent
that the administrative decision concerning indemnification has violated legal
rules.'16 It is not clear whether courts can be asked to decide issues related
to the fairness of the appraisal of expropriated property.
When a foreign investor's property is expropriated, the owner shall be
indemnified for the "actual value" of the property "without delay.' 6 2 The
term "actual value" is not defined by the HIL and, therefore, it is not clear
to what extent it corresponds to the term "fair market value" recommended
by the Guidelines. At what moment the estimation of the compensation shall
be determined is also left unanswered by the HiL. 163 The importance of
the above issues to prospective investors surely justifies future clarification.
Investors can receive their indemnification for expropriation only in the
currency of the investment. 164 However, the HIL makes no exception from
the provision for cases when a convertible currency, in which an investment

158. See George G. Lorinczi, Overview of SelectedLaws Relating to Foreign Investment
in Hungary, in PRIVATIZATION IN CENTRAL AND EAsTERN EUROPE, A COLLECTION OF THE
PAPERS DELIVERED AT THE INTERNATIONAL BAR ASSOCIATION REGIONAL CONFERENCE 43,

at 53 (Stephen A. Rayner et al eds., 1992) (suggesting that the lack of a provision defining
how this compensation guarantee would operate could be a source of uncertainty to investors).
159. HUNG. CONST. art. 13(2); butseeBIL, supranote 1, art. 10(1); see also BULG. CONST.
art 17 (requiring for the expropriation of foreign property the presence of an important State
interest which cannot be satisfied otherwise).
160. HIL, supra note 30, § 6.
161. Id. § 1(3). Compare this section with the BIL, supranote 1, art. 8 (providing that "an
order for expropriation is subject to appeal to the Supreme Court regarding the grounds for
expropriation, the appraisal, the manner of compensation, and the other elements of the
order").
162. HIL, supra note 30, § 1(2); see Lorinczi, supra note 158, at 53 (expressing concern
about the lack of clarity as to how the value of an investment should be determined); see
generally DAVID E. BIRENBOUM, BUSINESS VENTURES IN EASTERN EUROPE AND RUSSIA (PH) 3-56 (2d ed. Supp. 1994) (stating that "[t]his language may not cover all governmental
actions potentially injurious to a foreign investor and could prove difficult to enforce").
163. See Lorinczi, supranote 158, at 53 (holding state potential consequences of this nonclarity may unfavorably affect investors' interests).
164. HIL, supra note 30, § 1(4).
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has been made, is no longer convertible at the moment of indemnification. 6 '
D. Poland
The Constitution of Poland provides the first line of protection to the
ownership rights of persons. 6 6 The PIL narrows this protection in regards
to foreign persons providing that "[a] foreign party is guaranteed on the
principle of reciprocity and up to the portion of joint venture assets owned
by him, the payment of indemnity against damage caused by acts of
compulsory purchase or other
measures leading to consequences equivalent
67
purchase."'
to compulsory
A "procedural" guarantee to investors also is provided. The Minister of
Ownership and Transformation is required to issue, upon request of a foreign
party, a guarantee for payment of indemnity' 6 between the foreign party's
country of origin and Poland.169 Upon payment of due taxes, a foreign
party can freely convert its indemnification paid in zloty 70 into foreign
currency. 7 '
Issues concerning the method for determining the value of an investment,
the time at which the compensation should be determined, and the
promptness of its payment are not regulated by the PIL. Instead, the PIL
provides that such issues are "specified in separate statutory acts" which are
not specifically mentioned. This may look to some investors as a legal
obscuring of important issues related to their investment decision. Other
foreign investors, like those from the United States, can rely on their
countries' bilateral investment treaties with Poland, which may, like the
U.S.-Poland one, explicitly provide a way for determining the value of
expropriated property. '

165. Compare HIL with The Guidelines,supra note 5, at 1383.
166. See THE POLISH CONSTITUTIONAL ACT art. 7, reprintedin CONSTITUTIONS OF THE
COUNTRIES OF THE WORLD (Albert P. Blaunstein & Gisbert H. Flanz ed., 1993) (providing
that: "Thep Republic of Poland shall protect ownership and the right of succession and shall
guarantee comprehensive protection of personal property. Expropriation may be allowed
exclusively for public purpose and for just compensation.").
167. PIL, supra note 36, art. 22.1.
168. Id. art. 22.3.
169. BIRENBOUM, supranote 162, at 4-37 (emphasizing that under the US-Polish Bilateral
Investment Treaty U.S. investors in Poland are entitled to greater guarantees than those
provided in the PIL).
170. "Zlota" is the name of the Polish currency.
171. PIL, supra note 36, art. 26. The type of currency is unspecified, which presumably
means that it could be any currency offered by Polish foreign exchange banks.
172. BnRENBoum, supranote162, at 4-38 (stating that the U.S.-Polish Bilateral Investment
Treaty provides for a "fair market value" estimation of expropriated property).
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Conclusion of ChapterIV

In comparison with the issues discussed in the previous chapters, those
regarding expropriation seem to be the most controversial. Apart from the
Constitutions, which guarantee indemnification in case of expropriation of
property in general, the foreign investment laws of the four countries contain
provisions specifically regulating expropriation of foreign property. Most of
these laws reflect the understanding of a need for greater protection of
foreign parties' property rights than those of local ones. Higher protection
is given in the form of narrower grounds for expropriation (Bulgaria),
ministerial guarantees for payment of indemnification (Poland), or compensation for restriction of foreign persons' property rights in general (the Czech
Republic). The remarkable approach of the BIL, which subjects foreign
investors' appeals of expropriation orders to the Bulgarian Supreme Court as
a highest procedural guarantee for promptness, finality, and supreme respect
to most important investors' interests, warrants special mention.
On the negative side, it should be noted that all the countries' laws lack
sufficient details for determining the framework for appraisal of an
expropriated investment. Since these issues are among the ones which
concern foreign investors the most, they need such details in order to protect
their investments against economic and political risk. Such insurance is
available through private, governmental, or international institutions.'73

173. RALPH H. FOLSOM ET AL., INTERNATIONAL BUSINESS TRANSACTIONS IN A NUTSHELL
386 (3d ed. 1988). An example of a government insurance institution is the Overseas Private
Investment Corporation (OPIC). Id. OPIC is a U.S. agency encouraging and supporting
private investments in less developed friendly countries. See generally Regulation of Foreign
Investment: Model OPICInvestment Incentive Agreement, availablein LEXIS, World Library,
BDIEL File. The insurance provided by the agency is available to U.S. citizens and
corporations or other associations which are substantially owned by U.S. citizens. Id.
An example of an international insuring institution is the Multilateral Investment
Guarantee Agency (MIGA). See World Bank Convention Establishing the Multilateral
Investment Guarantee Agency (MIGA), reprintedin 24 I.L.M. 1598, 1605 [hereinafter MIGA
Convention]. According to Article 2 of the MIGA Convention, the Agency "[i]ssues
guarantees, including coinsurance and reinsurance, against non-commercial risks in respect of
investments in a member country which flow from other member countries." Id. art. 2. The
MIGA Convention also provides that eligible investors- natural or juridical persons- must
be citizens of or be incorporated and have their principal place of business in a signatory
country to the MIGA Convention other than the host country. Id. art. 13(a)(ii). A host
country in which foreign investors could rely on the guarantee of the MIGA Convention must
be a "developing member country" of the Agency. Id. art. 14. The risk against which
insurance is available includes "expropriation and similar measures." Id. art. I1(a)(ii). For
additional information, see generally IBRAHIM F. I. SHIHATA, MIGA AND FOREIGN
INVESTMENT 109 (1988).
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EXPROPRIATION

BULGARIA

OF FOREIGN

THE CZECH
REPUBLIC

HUNGARY

POLAND

INVESTMENT

Grounds for
expropriation of
foreign
investment

State interest

Public
interest

Public
interest

Public
interest

Possibility for
expropriation on
the ground of
nationality

Possible against
investors from
countries which
undertake similar
discriminatory
measures against
Bulgarian investors

None

None

None

Assessment of the
value of the
expropriated
foreign property
for the purposes
of compensation

The market price
as of the date of
expropriation

Full value

Actual
value

Undetermined; left to
be determined by
additional
statutory acts

Time when compensation should
be paid

Possession of an
expropriated
property could be
taken after full
compensation has
been paid

Without
delay
(upon
expropriation)

Without
delay
(upon
expropriation)

Undetermined left to
be determined by
additional
statutory acts

V.

SETTLEMENT OF INVESTMENT DISPUTES

Section V of the Guidelines concerns settlement of disputes between
private foreign investors and host States. The main recommendations of this
section are:
1. Such disputes should be settled through negotiations;174
2. If the negotiations fail, disputes should be resolved through
national courts or through other agreed mechanisms, including
conciliation and binding independent arbitration; 175 and,
3. If the parties agree on independent arbitration, States are
encouraged to accept the settlement of such disputes through
arbitration by the International Center for Settlement of Investment

174. The Guidelines, supra note 5, at 1389.
175. Id.
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Disputes (ICSID), if the State is a party to the ICSID Convention or
through the "ICSID Additional Facility" if it is not a party to the
Convention. 76
None of the foreign investment laws of the four countries provides a
specific way of settling disputes between foreign investors and host States.
There may be several reasons for this omission. First, such a provision may
have been believed unnecessary for several reasons. One, foreign investors
are placed on the same footing as local ones with regard to operation and
management of their investment. Two, foreign investors usually enjoy higher
protection against expropriation than local investors. Three, unlike the past,
private parties are entitled to sue the State. Four, national courts are
becoming independent in their decision-making. These factors could have
been perceived as providing an increased guarantee of a foreign investor's
fair treatment by these States.
Second, since all four countries have already concluded, or are about to
conclude, bilateral investment treaties with major capital exporting States,
additional dispute resolution procedures may have been left out. Such
treaties, along with other investment issues, also regulate resolutions of
disputes between private investors and host countries. Most of these bilateral
investment treaties provide, in accordance with the recommendations of the
Guidelines, that host States and private investors attempt to resolve
investment disputes through negotiations.177 If such negotiations do not
result in settlement, the parties usually are encouraged to submit their dispute
to the jurisdiction or procedure, if any, previously chosen by them in their
78
investment agreement.
One of the jurisdictions to which most bilateral investment treaties refer
to, in case an independent binding arbitration should decide an investment
dispute, is that of the International Center for Settlement of Investment
Disputes (ICSID). The International Bank for Reconstruction and Development (the World Bank) established the Center in 1965 with the adoption of
the Convention on the Settlement of Investment Disputes Between Nationals
of Other States (ICSID Convention).179 Since then, the ICSID Convention

176. Id.

177. An example of such a clause in a bilateral investment treaty could be the following:
"In the event of an investment dispute between a party and a national or company of the other
party, the parties to the dispute shall initially seek to resolve the dispute by consultation and
negotiation, which may include the use of non-binding, third party procedures." Treaty with
the Czech & Slovak Fed. Rep. Concerning the Reciprocal Encouragement and Protection of
Investment, Oct. 22, 1991, U.S.-Czech., art. VI, 2, S. TREATY DOC. No. 102-31, 102d
Cong., 2d Sess. (1992).
178. Id.
179. Id.
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has been signed by 130 States.180 The ICSID Convention was developed
in order to provide an alternative to either domestic litigation against a local
or foreign sovereign, or diplomatic negotiation of politically sensitive
economic matters. Its main provisions concern arbitration, conciliation,
enforcement of arbitration awards, and settlement of disputes between
contracting States.
The Guidelines encourage States which are parties to the ICSID
Convention to resort to the independent arbitration of the ICSID in cases of
disputes between them and foreign investors.'
For disputes between
parties falling outside the scope of the Convention, ICSID established the
Additional Facility for the Administration of Conciliation, Arbitration and
Fact-Finding Proceedings. 82 Thus, resolution of disputes through the
ICSID is made available even when a party to a dispute is either a State that
is not a signatory to the Convention or a national of a non-signatory
State.8 3
Of the four States discussed in this article, only the Czech Republic and
Hungary are signatories to the ICSID Convention." 8 The ratification of the
Convention, however, is not sufficient to provide a foreign investor with a
reliable means for settlement of disputes with the host State. Ratification
itself does not constitute consent to arbitration of investment disputes.'
A State signatory to the Convention can express such a consent in a written
agreement with a private investor concluded prior to or after the dispute
arises. 186 It is not likely, however, that a host State would be willing to
enter into such an agreement with every foreign investor. Therefore, clauses
contained in bilateral treaties for encouragement and protection of mutual
investments remain, thus far, the main providers of guarantees to foreign
180.. InternationalCentrefor Settlement of Investment Disputes, 1994 ANN. REP. 4 (1994)
[hereinafter Investment Disputes].
181. The Guidelines, supra note 5, at 1383; see also Convention on the Settlement of
Investment Disputes Between States and Nationals of Other States, Mar. 18, 1965, 17 U.S.T.
1270 [hereinafter ICSID].
182. Additional Facility for the Administration of Conciliation, Arbitration and FactFinding Proceedings, Int'l Centre for Settlement of Investment Disputes, Doc. ICSID/I 1
(1978).
183. See supra note 181-82 and accompanying text.
184. Investment Disputes, supra note 180, at 14.
185. ICSID, supra note 181, pmbl.
186. Article 25(1) provides the following:
The jurisdiction of the Centre shall extend to any legal dispute arising directly out
of an investment, between a Contracting State (or any constituent subdivision or
agency of a Contracting State designated to the Centre by that State) and a national
of another Contracting State, which the parties to the dispute consent in writing to
submit to the Centre. When the parties have given their consent, no party may
withdraw its consent unilaterally.
Id. art. 25(1).
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investors against unfair treatment by host governments.
Such treaties may, in accordance with the recommendations of the
Guidelines, encourage foreign investors to resort to the courts of the host
State when an investment dispute between them and the State has not been
settled through negotiations." 7 Indeed, bilateral investment treaties between
the Czech Republic or Hungary and other State signatories to the ICSID
Convention refer to its rules as a means for dispute resolution between host
States and foreign investors. Even bilateral investment treaties between State
signatories to the Convention and Poland or Bulgaria, which are not yet
signatories, may refer to ICSID as requiring arbitration in case one of these
two countries signs the Convention. 88
There is sufficient legal material which can give the general direction that
these States and their foreign investors can follow in order to resolve an
investment dispute between them. However, the experience gained by these
countries in settlement of such disputes during the period of their transition
to a market economy is not yet sufficient to present a complete picture of an
investment dispute resolution through all its stages. Therefore, the issue of
settlement of investment disputes between foreign investors and the
governments of the four Eastern European States will have to await
clarification based on the resolution of future investment disputes.
VI.

OWNERSHIP OF LAND BY FOREIGNERS

It has already been mentioned in the introduction that the issue of
ownership of land is not addressed in the Guidelines, but its apparent
importance to investors requires at least a brief outline of the possibility of
acquiring real estate by foreigners in the countries herein discussed.8 9 The
importance of this issue is related to the sensitivity of most investors to the
status of the land on which their enterprises operate, as well as, the wish of
some investors to take advantage of the opportunity for profitable investment
in a not well-developed and not very competitive and sophisticated real estate
market.

187. See supranotes 177-78 and accompanying text; see also Treaty Concerning Business
and Economic Relations, Mar. 21, 1990, U.S.-Pol., art. IX, 2, S. TREATY Doc. No. 101-18,
101st Cong., 2d Sess. (1990) (which states the following: "Each Party shall encourage its
nationals and companies to resort to local courts, especially for the resolution of disputes
relating to administrative actions.").
188. See Treaty with Bulgaria Concerning the Encouragement and Reciprocal Protection
of Investment, Sept. 23, 1992, U.S.-Bulg., art. VI, 3b (3)(b), S. TREATY Doc. No. 103-3,
103d Cong., 1st Sess. (1993).
189. The results from a poll taken among American investors in Eastern Europe showed
that the third most important factor that investors take into consideration when deciding to
invest abroad is the possibility for foreign ownership of land in the host country. Jemakowicz
& Drazek, supra note 120, at 149.
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A.

Bulgaria

The Bulgarian Constitution prohibits foreign ownership of land.' 90 This
general provision has the following interpretation in the BIL: foreign natural
persons and 100% foreign owned entities cannot acquire ownership of
land, 9 but they are free to obtain user rights, building rights, and other
real rights under terms established by law. 92 A firm in which foreign participation exceeds 50% cannot acquire ownership over agricultural land, but
it can acquire non-agricultural land.193 Finally, a firm with less than 50%
foreign participation can acquire ownership of both agricultural and nonagricultural land.' 94
B.

The Czech Republic

The Czech Foreign Exchange Law regulates foreign ownership of real
estate. Wholly owned foreign companies, companies with foreign participation, and individuals who have resided for more than twelve months in
the country may acquire real property.
C.

Hungary

Foreign persons may own non-agricultural land upon receiving a license
from the Ministry of Finance. 95 The Hungarian Land Law only prohibits
foreigners from owning agricultural land.' 96

190. Article 22(1) of the Bulgarian Constitution provides: "No foreign physical person or
foreign legal entity shall acquire ownership over land, except through legal inheritance.
Ownership thus acquired shall be dully transformed." BULG. CONST. art. 22(1).
191. BIL, supra note 1, art. 5(2).

192.

BULG. CONST.

art. 22(2).

193. Id.
194. Although the law does not contain such a provision, it could be implied on the ground
of Article 5(2) of the BIC, which explicitly states firms with what share of foreign
participation cannot acquire agricultural land. BIL, supra note 1, art. 5(2). A problem might
be caused by one of the provisions of the Bulgarian Ownership and Use of Farm Land Act.
Article 3 of this Act prohibits ownership of agricultural land by companies with foreign
participation, regardless of the foreign share. According to the principles for the resolution
of conflicts of laws provided in the Bulgarian Law on Normative Regulations, in case of such
a conflict, the provision in the more recent law should prevail. Therefore, the ownership of
agricultural land by firms with less than 50% foreign participation is possible.
195. See BALLANTINE & GODDARD, supra note 35, at 74; SHEARMAN & STERLING,
BUSINESS LAW GUIDE TO HUNGARY, 311 (Price Waterhouse 1994) (providing a detailed
description of cases in which the Ministry of Finance may grant a license).
196. See GRAY, supra note 105, at 69. According to the Bill on Farmland adopted by the
Hungarian Parliament in April 1994, foreigners, whether legal or natural persons, are not
allowed to purchase agricultural land.
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D. Poland
The regulation of the purchase of land in Poland is provided by the Law
on Land Use. Foreigners are allowed to purchase or lease real property after
receiving permission from the Ministry of Internal Affairs, issued with the
consent of the Ministry of Defense. In order to purchase property in Poland,
a foreign investor must be registered as doing business in Poland and should
justify before the Ministry his actual needs for the acquisition of the
97
property. 1
VII.

CONCLUSION

The foreign investment regulations of the Eastern European countries
discussed here, even though different from one another, follow the framework
set up by the Guidelines. The strengths and weaknesses of these laws are
comparable and balanced in a way which does not give any of them an
apparent advantage over others. Some may claim that the investment law of
Hungary is the most liberal in Eastern Europe pointing at that country's
leadership in attracting foreign investments. Others support the same
conclusion in regards to the Polish, Bulgarian, or the Czech investment laws.
All of these claims have a common defect.
They emphasize the advantages of the preferred laws and do not pay
enough attention to their disadvantages. In order to avoid such onesidedness, this article offers a different answer to its main issue, whether the
BIL creates a less favorable investment climate to foreigners in comparison
to the ones offered by the other three Eastern European countries. The
comparative research of this article supports the argument that the BIL and
the investment environment of Bulgaria are as close to internationally
recognized standards for foreign investment regulations provided by the
World Bank Guidelines as are the rest of the foreign investment regimes
discussed.
This raises the question of why there is a weak flow of foreign
investment into Bulgaria. Some of the most important reasons are: the
problem with Bulgaria's foreign debt, the privatization laws and the process
of privatization, political stability, and the commitment of political leaders to
sacrifice personal and partisan interests in the name of the future of the
country and its people.
The Bulgarian foreign debt amounts to $10.5 billion.' 98 The majority

197. See Foreign Investors and Polish Law, Reuters, May 30, 1994, available in LEXIS,
Nexis Library, TXTEE File.
198. See ForeignDebt is Major Impediment to Bulgaria's Growth, Says Economist, Int'l
Trade Rep. (BNA) No. 12, at 503 (Mar. 18, 1992).
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of the Hungarian and Polish foreign debt is due to foreign governments,
some of which have partially waived it upon certain inter-governmental
agreements. The Bulgarian debts, on the other hand, are due mainly to
private creditors and cannot be waived.
Further, in March 1990, the Communist Government imposed a
moratorium on payments of the foreign debt. This was a hard blow to the
reputation of the country as a fair business partner and virtually cut off its
access to the world's financial markets."
Thereafter, very few investors
expressed interest in investing in the country and even fewer actually
invested. During the period of the moratorium, a series of negotiations were
held between different Bulgarian governments and the bank creditors of the
country. Finally, in June 1994, an agreement was signed with the bank
creditors, according to which the debt was reduced by 48% and Bulgaria
received a favorable restructuring of future payments. 00
Even though there were many reservations over whether the State budget
and the overall economic potential of the country could sustain the provisions
of the deal, it was a step in the right direction. The overall financial
credibility of the country is expected to rise in the long run.20 In time, the
agreement and the State's payments will increase the credibility and goodwill
of Bulgaria to treat fairly its investors and creditors.
However, some concerns about this agreement cannot be ignored in
predicting the level of future investments. Foreign debt payments may
threaten to additionally weaken the tiny hard currency reserves of the
country. Further, unless more credit is approved for the country, there may
be a jump in the exchange rate and an increase in inflation. Such a situation
would not be encouraging to foreign investors.
The process of privatization in Bulgaria started with the enactment of the
Law on Transformation and Privatization of State-Owned Enterprises in May
1992. The law established a Privatization Agency which was vested with the
administration and the majority of decision-making in regards to
privatization. However, virtually no privatization was undertaken until midApril of 1993 .2 2 About thirty State enterprises were initially slated to be
199. Id.
200. See Bulgaria:ParliamentRatifies London Club Debt Deal, Reuters, July 29, 1994,
available in LEXIS, Nexis Library, TXTEE File.
201. According to an independent poll held in September 1994, all Eastern European
countries but Bulgaria registered a drop in their investment risk factor during the first nine
months of that year. Investment Risk Research: PolandA or B, The Warsaw Voice, Oct. 30,
1994, available in LEXIS, World Library, All World File. This indicates that the poor credit
reputation of Bulgaria among foreign financial institutions cannot be improved quickly, even
with radical moves in the right direction.
202. See generally Harlan Pomeroy, The PrivatizationProcess in Bulgaria, Centerfor the
Study of Democracy Law Reform and ComparativeLaw Program, 4 IssuEs IN BULG. L. 1,
2 (1993).
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sold directly to investors. Lack of outside interest in these enterprises and
the shortage of local funds for their privatization left a considerable part of
these projects unfulfilled. Realizing the inefficiency of this law, the
Bulgarian Parliament finally amended it in the beginning of 1994 and now
the law awaits Presidential approval.
The last, but not the least, important factor determining the attractiveness
of the Bulgarian investment environment is the political stability of the
country. That stability is especially dependent on the readiness of political
leaders to put the interests of the country before their personal and partisan
interests. Although the population firmly supports further development of a
market economy, the leaders of the two main political centers, the BSP (the
former communists) and the SDS (the democratic coalition), do not seem
ready for personal and political sacrifices in the name of the future of the
country. The narrow interests of political powers and emerging Mafia-type
economic groups already dominate the decision making process of the
country.0 3 These are the ones that most oppose the flow of foreign capital
and the liberalization of aspects of the investment regime of the country.
They see foreign competition as a threat to their power.
There was an apparent increase in direct foreign investment in Bulgaria
during 1994. This may have been due to the signing of the agreement with
the country's private creditors. However, it could have been partially the
result of the abolition of the preferential tax treatment of foreign investors in
Poland, Hungary, and the Czech Republic. Tax incentives in these countries
were repealed at the end of 1993 and affected investments made in 1994.2
The current increase in investors' interest towards Bulgaria is a positive sign
taken by itself, but it cannot be viewed separately from the overall economic
and political situation in the rest of Eastern Europe.
Bulgaria is a part of Eastern Europe and has a lot in common with the
rest of the countries of that region. It should be noted that the closeness of
those countries to Western Europe is a facilitating factor in their reforms, but
this closeness does not necessarily assure foreign investment success. Much
smaller States, like Singapore, which are located far away from advanced

203. Bulgaria: Premier and Chief ProsecutorUnanimous on Corruption Issues, Reuters,

Dec. 21, 1994, available in LEXIS, Nexis Library, TXTEE File. According to the Bulgarian
Prime Minister, there is clear evidence of a merger between government and Mafia structures.

Id.

204. The Governments of Hungary and the Czech Republic are considering the return of
tax incentives to foreign investors, because they felt a considerable drop in foreign investments
after the tax holidays available to foreign investors were abolished. Hungary's New
Government Said Likely to Offer Tax Breaks to Lure Investors, Int'l Tade Rep. (BNA) No.
12, at 792 (May 18, 1994); Czech Republic: Czechs FacePressureto Soften Stand on Foreign

Investment, Reuter News Service-CIS and Eastern Europe, Dec. 3, 1993, available in LEXIS,
Nexis Library, TXTEE File.
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countries, have made enormous economic progress during the last two
decades. The experiences of such small States, as well as the lessons from
the experiences of Hungary, Poland, and the Czech Republic, should be
studied and rationally applied in Bulgaria. In the end, Bulgaria's leaders
must be willing to lead Bulgaria towards progress.
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